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Introduction to the Cannabis Industry 

RECENT GROWTH 

Over the past decade, there has been an increasing demand and supply of cannabis. 

Although cannabis remains a Schedule I narcotic drug at the federal level, more than 30 states 

have approved the use of cannabis for medical or recreational use. Thus, this has created a 

multibillion-dollar industry, with the potential of thousands of jobs. In 2017, the cannabis 

industry employed 121,00 people. With current trajectory, the number of workers could reach 

292,000 by 2020.1 Additionally, legal sales of medical and recreational cannabis in the U.S. have 

grown dramatically, where, in 2017, sales were nearly “nine times higher than Oreo cookies and 

almost on par with Americans’ collective spending on Netflix subscriptions.”1  

 

 
1 United States, Congress, Cannabis Insurance Working Group of the Property and Casualty Insurance Committee. 
“Regulatory Guide Understanding the Market for Cannabis Insurance: NAIC White Paper.” 2019. 
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INCREASED REGULATION AND BANKING ISSUES 

Under the Federal Controlled Substances Act (CSA) of 1970, cannabis is classified as a 

Schedule I substance. By definition, Schedule I drugs have a high potential for abuse and 

dependency, with no recognized medical use or value. Further, any possession, cultivation, or 

use of cannabis is a federal crime. Penalties include fines, prison time, or both. Large scale 

cultivation and trafficking (transporting or selling cannabis across state lines) suffers harsher 

penalties.2  

  When understanding federal laws in the cannabis industry, it is also important to note the 

different categorizations for drugs in the U.S. Schedule I and II drugs are both described as 

having a "high potential for abuse," which in essence is a vague description that does not rank 

drugs in the two categories as equal or different.3 The main difference between Schedule I and II 

substances is whether the federal government believes a drug has medicinal value. Regardless of 

the federal laws, more than thirty states have legalized the—either medical, recreational, or 

both—use of cannabis in their states. 

The possession, distribution, or sale of cannabis remains illegal under federal law. Any 

contact with money that can be traced back to state cannabis operations could be considered 

money laundering and expose a bank to significant legal, operational and regulatory risk. 

The rift between federal and state laws have left banks trapped between their mission to 

serve the financial needs of their local communities and the threat of federal enforcement action. 

 
2 Mnuchin, Steve. “BSA Expectations Regarding Marijuana-Related Businesses.” BSA Expectations Regarding 
Marijuana-Related Businesses | FinCEN.gov, 2017, www.fincen.gov/resources/statutes-regulations/guidance/bsa-
expectations-regarding-marijuana-related-businesses 
 
3 Fernandez, Jean-Gabriel. “Cannabis Businesses Continue to Struggle with Banking Issues.” Shepherd Express, 
B.C. Faculty Press Books , 18 June 2019, shepherdexpress.com/hemp/cannabis/cannabis-businesses-continue-to-
struggle-with-banking-issues/. 
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While the American Bankers Association (ABA) take no formal position on the moral issues 

raised by legalizing cannabis, the growing number of states allowing the sale and use raises 

practical problems. ABA believes Congress and the regulatory agencies need to provide greater 

legal clarity to banks operating in states where cannabis has been legalized for medical or adult 

use.4 Those banks, including institutions that have no interest in directly banking cannabis-

related businesses, face rising legal and regulatory risks as the cannabis industry grows. 

In addition to growers and retailers, there are numerous vendors, suppliers, landlords, and 

employees indirectly tied to the cannabis industry. This poses a legal risk for banks serving such 

entities and individuals, as indirect connections to cannabis revenues are hard, if not impossible, 

for banks to identify and avoid.4 

In addition to the laws and rules placed around Schedule I and II drugs, cannabis, in 

particular, faces the issue of having excess cash on hand. This makes many, if not all cannabis 

businesses, more susceptible to internal and external theft. As reported in the New Frontier, until 

legislation like the SAFE Banking Act, which is currently in the House of Representatives, shifts 

the headwinds, cannabis companies will continue to have limited access to financial products 

(like insurance) which most businesses take for granted.5 However, certain states such as Nevada 

are willing to support cannabis businesses by believing they should be placed in a federally 

registered bank. This coincides with the lack of banking capacity for the cannabis industry, 

which needs to be expanded.  

 
4 Bergin, Sabrina. “Cannabis Banking.” American Bankers Association, 2018, www.aba.com/advocacy/our-
issues/cannabis. 
 
5 Rosenberg, Maier. “How Banking Challenges Impede the Growth of the Cannabis Industry Today.” Home - New 
Frontier Data, 2019, newfrontierdata.com/cohnreznick/how-banking-challenges-impede-the-growth-of-the-
cannabis-industry-today/. 
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Thousands of cannabis businesses have been left unbanked and will remain unbanked in 

ongoing months due to federal and state laws making cannabis businesses more prone to theft 

due to the large amounts of cash accumulated over time. Statutory capital must be placed in 

federal banks to decrease the amounts of exposure and risk in the cannabis industry. 

The banking regulations add difficulties for any insurance company to offer coverage 

because there are not fact-based financials to estimate exposures or properly pay out claims. For 

as long as the cannabis industry stays unbanked and transacted in cash, insurance companies will 

not be able to provide “full” coverage for anyone transacting within the cannabis industry.  

LACK OF CAPACITY 

There is insufficient capacity in the traditional insurance market for businesses in the 

cannabis supply chain. Insurance companies lack loss history to price the risk properly and 

project future losses accurately. On the surface, it is challenging to quantify the risks the 

cannabis industry faces, especially when the industry itself faces banking issues and cannot 

report income properly. Additionally, many of these cannabis operations are new and do not 

have previous operational excellency. Many insurers are not willing to write cannabis insurance 

products due to the cannabis industry’s inability to bank, the federal illegality, and the unknown 

risks associated with insuring cannabis businesses. The purchase of insurance is necessary to the 

security and safety of cannabis businesses, their employees, and their customers. Lack of 

insurance for the industry adds layers of unnecessary risk and exposure for all market 

participants.1 Therefore, due to all these challenges, it would be in the best interest of a cannabis 

business to create a captive to essentially self-insure their risks. 
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Group Captive Solution 

STRUCTURE OF CAPTIVE 

The American Cannabis Association (ACA) will undergo the following feasibility study 

for the creation of a group captive to provide the needed liability coverages for its members. The 

association contains hundreds of growers, transporters, and retailers across the United States. A 

group captive insurance company might be a viable solution to assist its members in receiving 

necessary insurance, while addressing banking and regulatory issues in addition to creating top 

risk management and loss control practices for its members.  

The proposed group captive will be domiciled in Bermuda. Although individual US states 

such as Vermont have a strong history of supporting captive insurance companies, domiciling the 

captive outside of the US in a more captive-friendly state with less US federal oversight will 

ensure long-term success for the group captive. Additionally, Nevada has addressed their interest 

in supporting and sponsoring a cannabis association; however, they require collateral and capital 

to be placed in a federally registered bank—lowering potential success rate of a captive for 

cannabis being successful in Nevada. The captive will be organized by a sponsor and run by a 

captive manager, but in the direction of the member-owners. The following flow-chart depicts 

the proposed structure of ACA’s group captive. 
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ACA can benefit from this structure long-term. Members will pay premiums to the 

captive, through the fronting market, where the captive will then reinsure the policies from the 

standard market. Additionally, when a claim occurs, payments will be paid out to members of the 

association. In this scenario, the risk premiums are pooled, and the losses are shared with 

members of the association.  

Similarly, the utilization of a fronting market will be a feasible solution, where a licensed, 

admitted insurer will issue the insurance policy on behalf of a self-insured organization or 

captive insurer without the intention of transferring any risk. Using a licensed insurance 

organization will allow ACA’s captive to better comply with the financial responsibility laws 

imposed by many states that require evidence of coverage written by an admitted insurer. Also, 

specific business contracts with other organizations, such as leases, service contracts, and 

construction contracts, require evidence of coverage through an admitted insurer. Therefore, 

fronting will allow the members of the ACA to be more compliant in business and regulatory 

issues. We recognize that it may be very challenging to find a fronting market to support this 
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captive, as the chance of this captive failing, and payment of losses may lead to brand reputations 

for insurance companies. Thus, many insurance companies may require the captive to provide 

collateral to the front to eliminate the credit risk. On the other side, if an insurance company 

fronts this captive, they may have a highly competitive advantage due to being first to market.  

A captive solution will be more productive and viable than a Risk Retention Group 

(RRG). RRGs were created from a federal act, and they have a smaller scope of coverage they 

can provide. Additionally, captive insurance companies can be domiciled anywhere in the world, 

while RRGs can only be domiciled in the United States. As aforementioned, establishing a 

cannabis captive in the US is infeasible due to federal regulations regarding cannabis’ drug 

classification. 

ADDRESSING CAPACITY NEEDS 

 Cannabis cultivation, processors/harvesters, manufacturing, retail, distribution, testing 

labs, and microbusinesses are all operations within the cannabis supply chain. There are a 

multitude of liability insurance policies, including Automobile, Commercial General Liability, 

Crime Insurance, Disaster Coverage, Director and Officer Liability Employment Practices 

Liability, Errors and Omissions, Excess/Umbrella, Product Liability, Premises Liability, and 

Workers’ Compensation, which are required for such supply chain members in the cannabis 

industry.1 ACA’s captive will hold all of the policies as aforementioned for members of the 

association.  

Due to the insufficient capacity in the traditional insurance market for businesses with 

cannabis operations, a captive could increase capacity for ACA’s members. "As more states 

continue to legalize cannabis, the need and demand for cannabis insurance will only continue to 

increase. There are substantial gaps in insurance coverage for the cannabis industry, which 
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means that consumers, workers, vendors, owners, and investors face risks that are not covered as 

they interact or engage with the cannabis industry.”1 The group captive will have the adequate 

capacity for members as there is no restriction on what can be written through the captive. The 

member-owners will use their discretion to supply better-priced insurance policies for its 

members.  

ADDRESSING BANKING NEEDS 

 As there are only a handful of banks who accept cannabis businesses as clients, 

companies have trouble with keeping their money secured. “Currently, hundreds of licensed and 

regulated businesses do not have access to the banking industry and are unable to accept credit 

cards, deposit revenues or write checks to meet payroll, [buy proper insurance,] or pay taxes,” 

says a representative from a cannabis advocate organization.3 Therefore, a captive solution will 

help those members in the supply chain duly purchase the needed insurance coverage. The 

transfer or payment of premium will stay internally within the organization, thus, 

accommodating the banking laws for cannabis businesses. On the other hand, if association 

members are multi-state, where there are members purchasing insurance in different states, a 

captive solution may not be feasible due to the anti-money laundering laws. If the ACA decides 

to utilize a group captive, they will need additional legal support to understand such federal laws 

applying to such captive.  

RISK MANAGEMENT PRACTICES AND LOSS CONTROL 

 The implementation of a captive will help encourage loss control and the 

development/sharing of best risk management practices among its members. The captive will 

contain strict rules in place for underwriting criteria, therefore incite loss control for its members. 

Additionally, the captive will require a member’s active participation in the group captive’s 

CICA Student Essay Contest



captiveinsurancetimes.com   29

 9 

affairs. These strict requirements will allow for the better flow of information and best practices 

to be shared among members enabling the overall cannabis industry to adopt these practices. 

Conclusion  

In conclusion, a group captive is the best solution to assist members of the America 

Cannabis Association in purchasing necessary liability coverages. Furthermore, a group captive 

can contribute to help its members with gaining affordable insurance, banking, and regulatory 

issues while creating top risk management and loss control practices for its members. Thus, the 

ACA should move forward in the creation of a group captive for their members. 
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